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Absract: Even though Turkey has
faced different forms of migration
since the 1990s, the arrival of Syrian
refugees has made the phenomenon
of migration more visible in the eyes
of the public. However, asylum poli-
cies in Turkey became an important
issue at the national and internation-
al level before the Syrian crisis erupt-
ed. Driven by the EU harmonization
process and the Syrian crisis, the Law
on Foreigners and International Pro-
tection (LFIP) came into force in 2014.
This paper questions whether the
LFIP can be considered a cornerstone
for a real shift in migration policy by
providing sustainable solutions for
protecting the human rights of refu-

gees in Turkey.

Introduction

SINCE THE 1990S, TURKEY HAS FACED DIFFERENT FORMS
of migration and has transformed from a country of emi-
gration to a country of immigration. Furthermore, Turkey
is now also considered to be a transit country for mi-
grants wishing to move on to European countries. More
recently, however, the influx of Syrian refugees to Turkey
has changed the dynamics of the migration issue in Tur-
key,causing the government to adopt a new law and to
create new policies regarding refugees.

For many years, the lack of legislation on asylum in Tur-
key and reservation on the geographical limitation' to the
1951 Geneva Convention were regularly criticized in Tur-
key Progress Reports prepared by the European Commis-
sion'. Moreover, the European Court of Human Rights
(ECHR) made a number of decisions in relation to the in-
sufficient protection system and human rights violations
of refugees in Turkey.ll

In response to these criticisms and with the aim of deal-
ing with the Syrian refugee influx, Turkey prepared the
Law on Foreigners and International Protection (LFIP)
in consultation with experts and civil society actors. The
LFIP, which came into force in 2014, has been of crucial
importance in filling in lacunae in the legal structure re-
lating to migration and ending ad hoc and arbitrary solu-
tions. From this perspective, the LFIP can be seen as a
cornerstone of Turkey's long-term migration policy. Tur-
key nonetheless preserves the geographical limitation,
which means that Turkey does not recognize non-Euro-
pean applicants as refugees. This situation creates am-
biguity in terms of refugee protection. In addition, the
implementation of the law is just as important as the law
itself in preventing arbitrary situations arising and ensur-
ing that policies in harmony with the law are carried out.
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Thus, this paper aims at questioning whether
a real shift in Turkey’s migration policy has
taken place in practice after the adoption of
the LFIP.

Background and Context

From the mid-1980s onwards, due to the Ira-
nian Revolution and instability in the Mid-
dle East, Africa and Southeast Asia, Turkey
has been confronted with large numbers of
non-European asylum seekers.” The influx of
Iraqi Kurdish refugees in 1988 and 1991 fur-
ther aggravated this situation. Meanwhile,
in the summer of 1989, Turks from Bulgaria
and then refugees from Eastern Europe fled
to Turkey. While refugees from the commu-
nist bloc enjoyed the rights provided by the
1951 Convention and ethnic Turkish refugees
received positive treatment in terms of pro-
tection and integration, other groups of ref-
ugees faced refoulement due to the lack of
protection mechanisms in Turkey." The Regu-
lation on Asylum,¥' intended to remove am-
biguities and provide security, was prepared
in 1994 and amended in 1999 and 2006 (Cir-
cular). In addition to this, the 1994 Regula-
tion, the Passport Law (No. 5683), the Law on
Sojourn and Movement of Aliens (No. 5687),
the Law on Settlement (No. 2050), and the
Citizenship Law (No. 5682) also contained
regulations regarding the obligations and
rights of asylum applicants.

Nevertheless, the 1994 Regulation was not
sufficient to provide for the protection of the
rights of asylum seekers and refugees. More-
over, this asylum mechanism did not involve
long-term local integration for non-Euro-
peans. In practice, the asylum mechanism
went in parallel with the UNHCR procedure
for Refugee Status Determination.¥!! During
their wait for this procedure to be conclud-
ed, non-European asylum seekers could only
have atemporary residence permit condition-
al on their continued residence in Turkey"'
.Despite the strong cooperation between the
Turkish government and the UNHCR, a num-
ber of cases were decided against Turkey in
the ECHR because of the violations of refu-

gees' human rights resulting from the inad-
equacy of the 1994 Regulation and forms of
malpractice. The decisions given by the ECHR,
criticisms made by the EU in Turkey Progress
Reports between 1999 and 2012, and the sit-
uation arising as a result of the the Syrian
conflict became the driving forces behind the
preparation of a new law, and more impor-
tantly a new migration policy in Turkey.

General Framework and the Practice of the
LFIP

As a consequence of pressure from the Eu-
ropean Union and the ECHR, the first step in
migration policy was made with the estab-
lishment of the Asylum and Migration Bu-
reau and Border Management Bureau under
the Ministry of the Interior, which have now
become the General Directorate of Migration
Management. Following this step, the LFIP
(Law 6548) dated April 4, 2013 was enacted,
and came into force on April 11, 2014.

As previously noted, the LFIP is the first do-
mestic law concerning asylum rights in Tur-
key. The new law introduces a number of
new provisions with the intent of harmo-
nizing Turkish legislation with EU acquis. It
regulates issues relating to foreigners under
the headings Foreigners, International Pro-
tection and The Organization.

The transfer of authority over the manage-
ment of the asylum system from the Gener-
al Directorate of Security to the Directorate
General of Migration Management (DGMM)
within the Ministry of the Interior is a signif-
icant policy shift which facilitates the adop-
tion of the human rights approach. Never-
theless, hiring former police officers who
previously worked in the local Foreigners,
Passport, Borders and Asylum Departments
is a frequent practice due to their experience

in the asylum system. This situation is likely
to lead to a continuation of a security rather
than rights-based approach.” Based on tes-
timony given by a lawyer working on LGBT
refugees’ rights, in Denizli, refugees’ inter-
views are still conducted by former police
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officers now working for the DGMM. Anoth-
er problem is that the number of officers is
insufficient to deal with a large population
of refugees -- approximately 3 million when
we include both Syrians and non-Syrians.* In
particular, this situation delays the registra-
tion period necessary for refugees to access
basic rights and services.

Taking into consideration the criticism of the
ambiguous status of non-European refu-
gees,xi international protection is of essential
importance to the new asylum mechanism.
For this reason, the third part of the LFIP
regulates international protection: four prin-
cipal terms are used: refugees, conditional
refugees, subsidiary refugees and temporary
protection. While the term “refugees” is used
for European refugees, the term “conditional
refugees” was created for non-European ref-
ugees due to the preservation of geographi-
cal limitation. Moreover, according to Article
62, “Conditional refugees shall be allowed to
reside in Turkey temporarily until they are
resettled to a third country.” Hence, it can be
understood that non-European refugees are
expected to leave Turkey after the comple-
tion of the resettlement process From this
point of view, local integration is not possi-
ble for non-European refugees in Turkey. As
a result of ECHR decisions on the principle of
non-refoulement il “subsidiary protection”
is provided for the individuals who cannot
be deemed “refugees” or “conditional refu-
gees” but who also cannot be sent back to
their country of origin or country of (former)
habitual residence, where they face the risk
of the death penalty, torture or inhuman
or degrading treatment or punishment, or
where there is generalized violence because
of armed conflict (Art. 63).

For both “conditional refugees” and “subsid-
iary protection”, the accessibility of the pro-
cedure for applying for protection is of vital
significance. At this point, the LFIP regulates
the application procedure in detail (Art. 65
— Art 72). However, based on the author’s
informal interviews with lawyers working

on refugee rights, there is a considerable
amount of malpractice originating from the
officers lacking the information to make de-
cisions and/or arbitrary decisions from the
past. Rejected application forms, the appli-
cant not being allowed to contact a lawyer
and an absence of translation services are
the most commonly encountered forms of
malpractice, especially in transit areas such
as airports. On the other hand, due to the
ECHR case law on Turkey’s arbitrary decisions
and lack of regulations regarding deportation
and detention, the LFIP clarifies the proce-
dures for these practices. The most import-
ant and effective amendments are contained
in articles 54/41(i) and 8o/1(e), which provide
that persons who are subject to a removal
decision can remain in Turkey until their fi-
nal decisions are issued by the courts. Before
the LFIP, there was no suspension of deporta-
tions ex officio. Therefore, deportation could
occur before the courts had made their final
decision. As a result of this malpractice, in or-
der to prevent deportation in urgent and vi-
tal situations lawyers frequently had to apply
for interim measures under Rule 39 of the
rules of the ECHRXY

The final category recognized by the LFIP
is “temporary protection” which is granted
only to refugees coming from Syria.¥ As the
Syrian conflict began before the adoption of
the LFIP, the Disaster and Emergency Man-
agement Presidency (AFAD) was designated
as the main agency in charge of managing
the refugee crisis in Turkey in 2011. The ini-
tial approach to Syrian refugees was based on
referring to them as “guests”. After a short
period, through a “secret regulation” issued
in March 2012 by the Ministry of the Interior,
“temporary protection” became the status of
refugees coming from Syria. Meanwhile, this
secrecy was criticized by civil society™ After
the LFIP entered into force, it was to be im-
plemented under the auspices of the DGMM.
However, the management of the refugee
camps remained under the control of AFAD.
In contrast, Iragi asylum seekers are not sub-
ject to temporary protection, despite their
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mass arrival since the second half of 2014.
There are currently two options for Iraqi
asylum seekers: applying for international
protection or requesting a “residence permit
on humanitarian grounds”. This uncertain-
ty about their status precludes them from
access to services for urgent needs, such as
healthcare i Surprisingly, there is no avail-
able data showing statistics concerning the
number of Iraqi asylum seekers holding “res-
idence permits on humanitarian grounds”.
At this point, it is worth questioning why dif-
ferent protection mechanisms apply in very
similar situations.

Based on the author’s research, according
to these aforementioned categories there
are different practices and perceptions on
the ground. This situation is not only due to
the legal framework, but also by the policies
followed by the Turkish government. Due to
reasons such as media publicity, their large
population and the welcoming approach of
the government, the Syrian refugees are in
the public eye. On the contrary, non-Syrians
have been ignored for a long period of time.
Furthermore, based on informal interviews
with Iraqi and Afghani refugees, this situa-
tion is perceived as an emergence of a hierar-
chy among the different refugee groups.

Complications beyond Legal Mis-imple-
mentation, and Recommendations

First and foremost, the preservation of the
geographical limitation still creates an am-
biguous situation in terms of the status of
refugees depending on their country of or-
igin. Without resolving this duality, it is not
possible to fully respect refugee rights. There-
fore, the geographical limitation should defi-
nitely be lifted.

Alongside the problems caused by the
mis-implementation of the Law, there are
also complications stemming from insuffi-
cient migration policies. After all these years,
the language barrier still remains the essen-
tial challenge,affecting the daily lives of refu-
gees in terms of access to education,

healthcare, legal assistance and the labor-
market. ®ii Together with increasing capacity
of Turkish language courses for refugees, the
teaching of foreign languages such as Arabic
and Farsi to Turkish staff members should
also be considered. Since integration is a pro-
cess that requires reciprocity, educating local
people would facilitate a smoother process
for both sides.

Another crucial point is the necessity of in-
cluding the gender perspective in migration
policies in Turkey. Needs concerning shelter,
physical security, healthcare, psychologi-
cal treatment, food security, education, in-
come and legal assistance are indispensable
in terms of removing the vulnerabilities of
women refugees. Moreover, the difficulty
in accessing urban women refugees means
that projects and policies aimed at them gain
more importanceX*

Based on the author’s observations, refu-
gees visit municipalities in the first instance
in order to solve problems such as financial
problems, failure to obtain access to basic
services, etc. Local authorities have a key role
in reaching refugees, especially those who
are in need. From this point of view, with
the intention of making service provision
more organized and systematic, municipali-
ties should establish departments related to
migration including migration consultants.
This can also help facilitate the adoption of
a rights-based approach in place of “philan-
thropic” policies.

Also, in order to plan and execute migration
policies, the establishment of a Migration
Policies Board under the DGMM as prescribed
by LFIP should be completed. The adoption
and implemention of a human rights ap-
proach in migration policies should be taken
into account.

The LFIP is a considerable step towards a
shift in Turkey’s migration policy. However,
the law itself is not enough to make a real
change on the ground. It should definitely
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be consolidated through the simultaneous
adoption of good practices.
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