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Does ‘“‘Self-Determination” Right Grant the
Right for Unilateral Independence?
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Abstract: At the present time, we are witnessing the rise of secessionist movements across the
world whose political discourse is built on the basis of the right to right to self-determination.
Echoes of this trend can also be seen in the Middle East and North Africa (MENA) region, with
the best example being the independence referendum held by Kurdish Regional Government
(KRG) in Iraq.

There is no doubt that the right to self-determination in the framework of international
law exists, yet it is also possible to argue that the implementation of the right to self-
determination was considered in the colonial context roughly a half-century ago in order to
facilitate the legal independence of the colonized states and it is now highly arguable how the
right to self-determination should be implemented. It seems that any use of the right to self-
determination in a way paving the way for unilateral independence and secession attempts
and thus harming the territorial integrity of existing states would not be approved of by the
international community. From the perspective of realpolitik, passing over the constitutional
framework which is binding for the different “peoples”; ethnic, religious etc. groups within
existing states and paving the way for their arbitrary secession would again pose a great danger
to the maintenance of the peace both at a national and a global level.

However, turning a blind eye to the serious grievances of different peoples within existing states
and defining the implementation of the right to self-determination only in the colonial context
would not be right or in compliance with political reality. Consequently, putting excessive
emphasis on the division of the “inner-outer” self-determination and contemplating how the
right to self-determination can be implemented on the basis of the internal self-determination
appears to be the best option.
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In the recent months, the international
community has witnessed the rise of a
global trend: daring attempts by secessionist
or autonomous entities to gain their
independence from the existing states which
they are part of. While rising tensions in
different parts of the world from Cameroon
to Spain and Italy were seen, of course, it was
not expected that this trend would bypass
the MENA region. In the wake of the KRG in
Iraq holding an independence referendum in
September, the fear of similar attempts rose
among the ruling regimes in many states
in the region, and the concept of the right
to self-determination was put firmly on the
agenda in other parts of the world. However,
what made the concept of the right to right
to self-determination the trending topic
on both a global and a regional scale was
the recent escalation between the Spanish
government and the regional government
of Catalonia, because it was considered to
be the most far-reaching attempt of all the
secessionist movements.

While rising tensions in different
parts of the world from Cameroon to
Spain and Italy were seen, of course,
it was not expected that this trend
would bypass the MENA region.

The tension between the Spanish government
and the regional government of Catalonia,
which emerged due to the independence
referendum held at the beginning of October
by the unilateral initiative of the government
of Catalonia, reached the peak after Catalonia
unilaterally declared independence on Oct.
27. The central government responded to this
declaration very quickly and dismissed the
government and the parliament of Catalonia.
Spanish Prime Minister Mariano Rajoy stated
very clearly that the independence attempt

was seeking an “impossible” goal.’

ALSHARQ_- ExpertBrief

The recent developments in Catalonia,
as the best and the most daring example
of the current global trend of separatist/
independence movements, bring a crucial
issue regarding both the today and future of
the international law into question: Is it really
possible to declare unilateral independence
against an existing state on the basis of the
“right to right to self-determination”?

Needless to say, the answer to this question
has great importance for the future of the
MENA region as well, considering there is
great potential for such attempts in the
region in the near future.

Is There any Binding General Norm
About The Right to Self-Determination?
To be clear right from the beginning, the
answer of this question can be given at
the moment: The right to right to self-
determination is a peremptory norm
(jus cogens), as the International Law
Commission put it clearly,?> which means
that no legislation contradictory to this
right can be made. However, despite the
fact that the right to self-determination is a
peremptory norm and is mentioned in the
United Nations Charter, and also despite
the fact that the International Court of
Justice (IC)) has resorted to the principle of
principle of self-determination in many cases
such as East Timor, this does not mean that
any independence movement can declare
independence and form a new state on the
sole basis of the right to self-determination.
Even though it is arguable what the scope
of the right to self-determination is, it
is commonly accepted that it can justify
unilateral independence declarations only
when it is used against dominion or invader
states. Hence, it can be said that the right to
self-determination is not the kind of right
which can unconditionally pave the way for
the independence in the cases like Catalonia.
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The historical roots of the concept of the
“self-determination” date back centuries ago,
yet this concept became popular in the 20th
century and were used by a wide spectrum of
politicians including U.S. President Woodrow
Wilson and the founder of the Soviet Union,
Vladimir Lenin. However, the first time it
crossed beyond political rhetoric and turned
intoalegaltermwas1g45,whenthe UN Charter
was accepted? In the Charter, the principle
of self-determination was mentioned more
than once, namely Chapter 1: Article 1(2) and
Chapter 9: Article 55. Yet it also opened up
a new discussion about the substance of the
principle of self-determination: What kind of
right was this principle engendering in the
context of international law?

it can be said that the right to
self-determination is not the kind
of right which can unconditionally
pave the way for the independence
in the cases like Catalonia.

Indeed, when the aforementioned articles of
the UN Charter mentioning the principle of
self-determination are examined in a literal
way, it can be seen that it was not mentioned
as a main goal to be reached but as a tool
to protect global peace and friendly relations
between states. It can be concluded, therefore,
that the principle of self-determination is a
dependentelement,which cannotbe resorted
to in every case. In a nutshell, from the
perspective of the UN Charter, the principle
of self-determination does not bring about a
general and unequivocal binding norm in the
framework of the international law.* Since
the UN Charter does not pave the way for any
independence movement on the basis of the
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the concept of the right to self-determination:
UN Resolution 1514 (1960) and UN Resolution

2625 (1970).

UN Resolution 1514 (1960) was a cornerstone
resisting the
control of colonial powers. It was also very
important as it defined the right to self-
determination much more clearly compared
to the UN Charter. However, the subject of
this resolution, whose title is “Declaration

for nations which were

on the Granting of Independence to
Colonial Countries and Peoples”, is only
colonized countries and peoples. Therefore,
this resolution has nothing do with the
contemporary cases such as Catalonia or
KRG.

UN Resolution 2625 (1970), which was accepted
in the UN General Assembly in the honor of
the 25th anniversary of the establishment of
the UN and titled “Declaration On Principles
Of International Law Concerning Friendly
Relations And Cooperation Among States In
Accordance With The Charter Of The United
Nations”? was also an important milestone
that gave a more profound definition of the
righttoself-determination.Inthisdeclaration,
it was emphasized that the peoples had the
right to determine their political status freely,
without facing any external intervention and
to provide for their own economic, social and
cultural development. It was also emphasized
that states shall respect these rights of the
peoples and prevent from any action which
would deprive these peoples from their right
to freedom and independence. However,
this obligation of the states was mentioned
in relation to the goals of “advancing friendly

However, the subject of this resolution,

whose title is “Declaration on the Granting
of Independence to Colonial Countries and

right to self-determination, the fact that all
states are bound to the UN Charter does not

matter in this regard. Peoples”, is only colonized countries and

peoples. Therefore, this resolution has
nothing do with the contemporary cases
such as Catalonia or KRG.

There are two more important milestones
that emerged in the development process of




relations and cooperation among states” and
‘ending colonialism immediately”.

Although it seems, at first glance, that the
scope of the right to self-determination is
broad in the UN Resolution 2625 (1970), a
paragraph following the aforementioned
parts of the Declaration adds the remarkable
restrictions that:

“Nothing in the foregoing paragraphs shall be
construed as authorizing or encouraging any
action which would dismember or impair, totally
or in part, the territorial integrity or political
unity of sovereign and independent States
conducting themselves in compliance with the
principle of equal rights and self-determination
of peoples as described above and thus possessed
of a government representing the whole people
belonging to the territory without distinction as
to race, creed or color.”

This paragraph of the declaration caused
serious debates about the framework of the
concept of the right to self-determination.
Some argued that UN Resolution 2625
(1970) was not an exception to the “colonial
state-centric” substance of UN Resolution
1514 (1960), while others argued that the
expression of “a government representing
the whole people belonging to the territory
without distinction” had added a new
dimension to the concept and, on the
basis of the right to self-determination, it
would be legal and legitimate to declare
independence from the states of which
governments do not represent the whole
people within an existing state without
discrimination’ However, the decisions
of the IC), which postdate UN Resolution
2625 (1970), in many cases from Moldovia
to Ukraine, and the general understanding
of the right to self-determination by the
international community prove that the latter
interpretation was not carried into action
and the general approach has not changed
significantly from before the aforementioned
UN resolutions (as we can see in the case
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of the Aaland Islands’ independence from
Finland in 1920).

Only once, as a recent example, has the ICJ
adopted a different attitude: in the case of
Kosovo when Kosovo declared unilateral
independence, yet this was just an advisory
opinion by the IC), and therefore does
not constitute any binding norm. Also,
there has been some serious criticism of
this advisory opinion of the ICJ, saying its
legal argumentation was not adequate.
In this advisory opinion, the unilateral
independence declaration of Kosovo was
compared with some other unilateral
independence precedents in 18th, 19th and
2oth centuries and it was mentioned that
some of those attempts were successful.
Therefore, according to the advisory opinion,
delegitimizing all unilateral independence
attempts categorically was impossible.
In many cases such as Northern Cyprus
or Southern Rhodesia, the unilateral
independence attempts had not been seen as
legal by the ICJ for other reasons such as using
violence or committing “serious” violations
of international law. On the other hand, in its
argument, the advisory opinion did not touch
on the right to self-determination in detail
at all. For many legal experts, the advisory
opinion of the ICJ) on Kosovo was not only a
striking exception to the general attitude of
the 1C) and also produced “bad law” due to
the shortcomings in its legal argumentation.?

Only once, as a recent example, has the IC
adopted a different attitude: in the case of
Kosovo when Kosovo declared unilateral
independence, yet this was just an
advisory opinion by the 10J, and therefore
does not constitute any binding norm.

In conclusion, according to the contemporary
general understanding of international law
and the current state-system, the roots of

which lay in the Westphalian perspective, the
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right to self-determination does not grant an
absolute right to gain independence for any
nation/people. Yet, it is not always necessarily
illegal,® as it is possible to reach compromises
in the framework of the constitutional law.
However, the cases of Catalonia or KRG are
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In fact, some recent approaches interpret
and advocate the right to self-determination
in the framework of “granting autonomy” to
those people who would be able to reach a
certain level of intensity and unity within
the population which they are a part of and

apparently not among them. who have some distinct demands outside
the framework of independence. While
In conclusion, according to the contemporary such approaches promote the “federalist”

general understanding of international law perception,” on the other hand, they aim to

and the current state-system, the roots of obstruct the dissolution of the states on the
?

which lay in the Westphalian perspective,

the right to self-determination does not

grant an absolute right to gain independence

for any nation/people.

basis of the right to self-determination.

In fact, according to the aforementioned
recentapproaches, there is a division between

Is it Possible to Turn a Blind Eye to The
Right to Self-Determination?

As we explained in the previous section, there
is no binding general norm about the right to
self-determination in the framework of the
international law. Nevertheless, the absence
of such a norm does not mean that we can
turn a blind eye to the existence or necessity
of the right to self-determination. In other
words, if the right to self-determination is
considered only as a concept belongs to the
colonial era, it would not be in conformity
with the contemporary political reality.
Likewise, the right to self-determination
should not be considered as a tool for only
separatist movements, by contrary to that,
it can contribute to the unity of the existing

“inner and outer” self-determination.” Such
a division seeks the implementation of a
kind of “autonomization” in the context of
the constitutional law without harming the
territorial integrity of the existing states,
while recognizing the right for the colonized
states in a colonial framework to declare
independence. Thus, the right to self-
determination gains an “inward-oriented”
form. One of the best examples of this
approach is the reference of the Supreme
Court of Canada re: the secession of Quebec,
which acknowledges the possibility of
implementing the right to self-determination
within the framework of an existing state,
while laying emphasis on the protection of
the territorial integrity of Canada.

Of course, there are also some recent examples
of the use of the right to self-determination to

economicand cultural rights of the minorities gain independence from an existing state such
or different ethnic, religious etc. groups

within the existing states. It means that the
right to self-determination can be considered
as a motive to strengthen the concept of the

states if it is used for promoting political,

as Czechoslovakia and Sudan. However, the
common point in such cases is the existence
of the consent of the existing state or a

i . o . compromise between the two sides.
constitutional citizenship instead of relying

on identity politics. It is surely beyond doubt
that the improvement of such a conception Of course, there are also some recent
of citizenship is greatly need for the stability

of the states in the MENA region.

examples of the use of the right to self-
determination to gain independence from
an existing state such as Czechoslovakia and

Sudan. However, the common point in such
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cases is the existence of the consent of the
existing state or a compromise between the
two sides. Considering, for example, the case
of Catalonia,apparently neither the consent of
the Spanish government to Catalan secession
nor a tendency to compromise exists. The
Second Article of the Spanish Constitution of
1978 clearly asserts the “indissoluble unity of
the Spanish nation” and “the common and
indivisible homeland of all Spaniards”.®
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region such as the KRG. Given the Kurdish
population (along with other peoples) has
suffered a lot and been severely persecuted
by the central government of Iraq in the past
and is still suffering from the lack of effective
governance and stability in the country, it is
argued by some that the Kurds have right to
resort to “remedial secession” under these
circumstances. On the other hand, regardless
of what happened in the past, there is
another reality that the KRG has also retained
great autonomy since the 2003 invasion of

Considering that Catalonia had a great
amount of autonomy approved by the Spanish
government and the Catalonians had not faced
any systematic violation of its human rights or
persecution in recent decades, it would be far-

Iraq, which means they have been capable of
promoting their existence and participation
inside the system, even if partially.

. « . e In conclusion, the “failed state” problem
Jetched to use the thesis of “remedial secession

is another concept directly related to the
in this case.

concept of the right to self-determination,

There is also one more interpretation of right
to self-determination outside of the colonial
context, which is the thesis of “remedial
secession™. Even though there is no general
consensus on the thesis of remedial secession
in the doctrine, there is some support for this.
According to this thesis, peoples who face
systematic discrimination and persecution,
and whose access to the economic, political,
social and cultural sphere is severely
restricted by the state, can resort to secession
on the condition that there is no other
resort.” Also, the legitimacy of secession from
racist regimes such as the apartheid regime
in South Africa could be advocated on this
basis. Likewise, the unilateral independence
declaration of Kosovo was advocated by some
as such. Considering that Catalonia had a
great amount of autonomy approved by the
Spanish government and the Catalonians
had not faced any systematic violation of
its human rights or persecution in recent
decades, it would be far-fetched to use the
thesis of “remedial secession” in this case.

However, it would not be that easy to say
same thing for most of the cases in the MENA

because the existence of the failed states
in the region, such as Iraq, paves the way
for popular demands for the right to
self-determination and getting rid of the
collapsed/corrupted political sphere of the
existing state. At this point, we need to define
the concept of “failed states”. Failed states
can be briefly defined as states which are
not capable of fulfilling three core functions:
namely security, welfare and legitimacy/the
rule of law. In other words, failed states are
either not able to effectively perform any of
these functions.™

Conclusion

There is no doubt that there is the right to
self-determination in the framework of the
international law, yet it is also possible to
argue that the utilization of the right to self-
determination was carried out in the colonial
context roughly a half-century ago in order to
facilitate the legal independence of colonized
states and that it is now highly arguable how
to utilize the right to self-determination in
the modern day. It seems that any use of the
right to self-determination to pave the way
for unilateral independence and secession
attempts while harming the territorial
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integrity of existing states would not be
approved by the international community.
Such an interpretation still constitutes a
strict minority of adherents to the doctrine.

In addition, when the right to self-
determination is assessed not only from the
perspective of the international law but
also from the perspective of realpolitik,
passing over the constitutional framework,
which is binding for different “peoples”—
e.g. ethnic, religious groups, etcl

In addition, when the right to self-
determination is assessed not only from the
perspective of the international law but also
from the perspective of realpolitik, passing
over the constitutional framework, which is
binding for different “peoples”—e.g. ethnic,
religious groups, etc. within existing states—
and paving the way for arbitrary secession
attempts would again pose a great danger
for the maintenance of the peace, both at a
local and a global level. Such a justification
for separatist movements would also damage
the efforts to reach compromises between
different groups within existing states and
result in the spread of the separatist trends
across the world.

However, turning a blind eye to the serious
grievances of the different peoples within the
existing states and defining the utilization
of the right to self-determination only in
the colonial context would not be right
or in compliance with the political reality.
Consequently, putting excessive emphasis
on the division of the “inner-outer” self-
determination and contemplating how
the right to self-determination can be
implemented on the basis of inner self-

determination seems to be the best option.
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